
Business Insurance Europe November 19, 2007 3

Companies should reassess insurance provision ahead of new act: Experts 

D&O will not cover all risks under
U.K. corporate manslaughter law

By Sarah Veysey

[LONDON]—U.K. companies
should closely check their direc-
tors and officers and other liabili-
ty insurance policies ahead of a
new law on corporate manslaugh-
ter that will come into force in
April 2008, experts say.

D&O policies, which cover
individuals and typically exclude
cover for fines and penalties, may
not cover exposures under the
new law, they warned company
directors gathered at a seminar in
London.

Changes to the law on corpo-
rate manslaughter—known as
corporate homicide under Scot-
tish law—will come into force
next year as part of the phased
implementation of the Compa-
nies Act 2006.

The new law is aimed at mak-
ing it easier to prosecute compa-
nies for deaths caused by gross
negligence and breaches of duty
of care, according to experts at the
seminar organized by Chicago-
based Aon Corp.

Under the current law,
only seven cases of corporate
manslaughter have successfully
been prosecuted, and proposals
for reform of that law have been
under discussion for years,
explained Andrew Manners,
a partner at Cardiff, Wales-

based law firm, Hugh James
Solicitors.

Currently, for a prosecution to
succeed, it must be proved that an
individual who can be classed as a
“directing mind” of the company
was responsible for breaches of
duty of care and gross negligence
resulting in a person’s death, he
noted.

The new Act will remove that
requirement and companies,
rather than individuals, will be
the target of prosecutions.

Exclusions

Typical exclusions under D&O
policies may mean that such cov-
erage would not respond to
offenses under the new law,
explained Thomas Sheffield, a
technical director at
London–based unit Aon Ltd.

For example, he said, the
penalties under the new Act
include unlimited fines—rather
than imprisonment of an individ-
ual as is the case under current
law. D&O policies usually will not
cover fines, he explained, though

defense costs may be covered.
D&O policies also typically

exclude bodily injury, he noted.
In addition, D&O policies usu-

ally respond if an insured director
or officer is the target of an inves-
tigation. But under the new law,
companies, not individuals, will
be the target of probes and prose-
cutions, though individuals may
be required to testify.

Companies should carefully
check their policy documentation
and seek advice on how the law
may affect them, Mr. Sheffield
advised.

As well as fines, other sanc-
tions that companies may face if
found guilty of corporate
manslaughter include remedial
notices, which would require
them to take steps to remedy fail-
ures, and publicity notices which
would necessitate the public dis-
closure of offenses committed,
fines paid and remedial action
taken, experts explain.

In addition, companies may
still find themselves subject to
separate prosecutions for breach-

es of health and safety law, and
could also find themselves the
subject of civil suits, experts at the
seminar noted.

Risk management steps that
companies can take ahead of the
new law coming into force include
a review of the effectiveness of
heath and safety policies and cul-
ture, Mr. Manners said.

Common sense

Companies should also robustly
assess the health and safety cul-
tures of contractors and third par-
ties, he noted.

Member of Parliament David
Blunkett, a former Home Secre-
tary who worked on the bill that
created the new Act, said he
hoped health and safety represen-
tatives would be given a broader
role to work alongside directors to
help eliminate avoidable risk.

Mr. Blunkett, who at the age of
12 lost his father in a workplace
accident, said the Act was intend-
ed to be balanced and to encour-
age companies to take a common-
sense approach to risks to life.

Insurance industry needs to act
fast on competition concerns: E.C.

Commission may take action against companies not observing the law 

By Rick Mitchell

[BRUSSELS, Belgium]—European
insurers and brokers have months,
not years, to respond to competition
concerns raised by the European
Commission’s recently published sec-
tor inquiry report, according to Com-
mission officials speaking at a recent
seminar.

“The simple fact is that if [insur-
ers’ or brokers’] behavior is not com-
pliant with [E.U. competition law],
that behavior has to cease. If it does
not there is a potential for enforce-
ment action and possible damages,”
said Seán Greenaway, an official for
the European Commission direc-
torate general for competition’s finan-
cial services unit.

In detail

Mr. Greenaway, who coordinated the
report published in late September,
and his colleague Christoph Ems-
bach, provided more details during
the Web seminar hosted last week by
the Brussels, Belgium-based arm of
Washington-based law firm Steptoe
& Johnson L.L.P. 

More than 100 industry represen-
tatives took part.

Companies need to “rapidly”
ensure that they are compliant with
competition law, Mr. Greenaway said.

The Commission, in its report,
expressed concerns about several
insurance industry practices, includ-
ing best terms and conditions clauses
used in some reinsurance contracts,
and practices in the co-insurance and
reinsurance markets. 

Mr. Greenaway said that while 
the Commission has not ruled out 
the fact that best terms and condi-
tions clauses may bring certain 

efficiencies, it is “very skeptical.”
“[For example] it appears that

[these] clauses rarely appear in con-
tracts, [but] could be used during the
negotiation process, after which there
is no audit trail, but nonetheless had
its effect,” he said.

He added that premium harmo-
nization, which may occur when co-
insurance and reinsurance is written
on a subscription basis, “does not
appear to be indispensable. In the
vast majority of cases, it is linked to
price only and not terms.”

Angus Rodger, a partner at the
London-based arm of Steptoe &
Johnson, said that part of the London
insurance market’s success, in partic-
ular, depends on the ability of non-
specialist insurers to rely on expertise
of lead insurer specialists in subscrib-
ing to coverage.

“They often subscribe in very
small amounts, as little as 1%.” He
said to ban the practice of leaders and
followers could cause capacity to
contract and paradoxically cause an
increase in prices.

“Participants in the following
market should be free to discount the
price if they choose. I do not see how
that could cause capacity to con-
tract,” replied Mr. Greenaway.

On the issue of distribution chan-
nels, conflicts of interest, and broker
commissions, Mr. Emsbach said
some current practices may be to the
detriment of insurance clients.
“Conflict of interest can go beyond
the issue of remuneration,” he added.

Guy Soussan, a Brussels-based
Steptoe & Johnson partner asked for
the commission’s view of what he
called “the emerging 2.5% issue,”
referring to brokers levying charges
for services (see page 1).

“We did not examine this question
in the inquiry,” Mr. Emsbach replied.
“In any case, it is not something that
you could really verify, [whether] it is a
2.5% commission or a service charge.”
He warned that “some market 
participants seem not to have under-
stood broker/client transparency.
Practices that could be [deemed] col-
lusion should be followed with great
caution.”

“It is the responsibility of individ-
ual companies to ensure compliance
with competition law,” he said.
National authorities could clamp
down, too he said. 

“If the client says he is happy with
the arrangement, does that answer
your concerns?” asked Mr. Rodger.

Discussion

“If it is an arrangement with an indi-
vidual client, and does not involve a
dominant position, it would be much
less of a problem,” said Mr. Emsbach.
“But reality points to industry-wide
discussion.”

Another issue discussed during
the seminar was the insurance indus-
try’s block exemption to certain E.U.
competition rules. That exemption,
in place since 1992, has effectively
allowed insurers to cooperate in cer-
tain areas, for example by allowing
the use of standard policy wordings. 

Mr. Greenaway poured another
bucket of cold water on industry
hopes that the exemption will be
maintained when it is set to expire in
2010.

“We believe that sectoral block
exemption regulations have an unde-
sirable effect of fragmenting competi-
tion law. It makes interpretation diffi-
cult. And it is not even clear that it
benefits industry.” he said. 

Vehicles and debris piled up in a parking lot at Patong Beach in western Thailand, 
on Dec. 28, 2004 following the tsunami on Dec. 26,  2004.

PROSECUTOR TO INVESTIGATE TSUNAMI
DEATHS AT ACCOR-MANAGED HOTEL
[PARIS]—The Paris prosecutor’s office
in early October announced an investi-
gation against persons yet to be
named on possible charges of involun-
tary manslaughter in the deaths of 
42 French guests at the Sofitel Magic
Lagoon Resort in Khao Lak, Thailand,
when the devastating Dec. 26, 2004
tsunami struck.

“The [investigation] is based on a
complaint filed by the victims associa-
tion, Association de soutien aux vic-
times résidant au Sofitel Magic Lagoon
Resort,” a spokeswoman for the prose-
cutor said.

The tsunami, generated by a 9.3
Richter-magnitude earthquake off the
Indian Ocean coast of Indonesia, killed
some 200,000 in Sri Lanka, Indonesia
and Thailand, including 438 customers
at the Magic Lagoon Resort, managed
by the Evry, France-based Accor Hotels
chain, according to the association.

“We want the court to acknowl-
edge Accor’s responsibility,” the asso-
ciation’s lawyer, Gérard Chemla, who

alleged that Accor failed to heed well-
publicized warnings that the hotel was
located in a tsunami risk zone.

“We have proof that the hotel
manager had a warning 15 minutes
before the tsunami arrived, but he did
not alert the residents,” Mr. Chemla
said. “It does not mean that interven-
tion would have saved everyone, but it
would have given them a chance. It is a
fact that in a tsunami, even a little
thing can save someone’s life.”

Mr. Chemla said the hotel had
inadequate security and disaster man-
agement, although Accor’s marketing
at the time played up safety as a
strong point. He said the association,
which seeks no monetary compensa-
tion, was spurred to file a complaint
because Accor refused to deal with it.
“We want Accor to improve its safety
management so that this never hap-
pens again.” He said the case could
last years.

By Rick Mitchell

AON

David Blunkett.
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